A.  Superintendent, I think is the way they
have him listed.

Q.  And there you are, a federal inspector there,
and you're telling me that Mr. Payne knew this
piece of equipment had defective parking brakes
and he tells the fellow to bring it over there and
put it in operation.

A.  Mr, Payne told me that he knew himself.

On the basis of the foregoing, I conclude and find that
the violation here resulted from the respondent's failure
to exercise the slightest degree of care to insure that the
inadequate brake condition was attended to before bringing
the cited machine to the pit area, fully intending to put
it into operation.  Although I have considered the possibility
that the respondent had the machine parked because it intended
to repair the inadequate parking brake, absent any mitigating
testimony by the respondent, I can only conclude that had
the inspector not removed the machine from service, Mr. Payne
would have allowed it to be put in service with the inadequate
brake condition.  Under the circumstances, I conclude and
find that the violation resulted from gross negligence on
the part of the respondent, and this is reflected in the civil
penalty assessed by me for the violation.

Gravity

Although I have concluded that the violation here is
not significant and substantial, I cannot conclude that -it
was nonserious.  While it is true that there was no reasonable
likelihood that an accident would occur, it seems to me that
given the fact that Mr. Payne apparently knew about the condition,
and was willing to take a chance and put the machine with
an inadequate parking brake, there was a possibility, albeit
unlikely, that an accident could occur.  Accordingly, I
conclude and find that the violation was serious.

Penalty Assessment

On the basis of the foregoing findings and conclusions,
and taking into account the requirements of section 110 (i)
of the Act, I conclude and find that a civil panalty in the
amount of $300 is appropriate for the cited violation.

ORDER

The respondent IS ORDERED to pay a civil penalty in
the amount of $300 for a violation of mandatory standardOctober 31, 1983, for
